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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

Department 36 

 

    

1. 9:00 AM CASE NUMBER:  C22-00674 
CASE NAME:  COX VS. CREATIVE INVESTMENT 
 *HEARING ON MOTION IN RE:  MOTION TO BE RELIEVED AS COUNSEL FILED BY DERWIN COX ON 
10/4/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Mr. Jason Estavillo’s motion to be relieved as counsel of record for Plaintiff is granted. Mr. Estavillo is 
to inform Plaintiff of the next court date. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  C22-00901 
CASE NAME:  MOJDEH SALEHOMOUM VS.  OMID BAHRAMI-DAGHIGH 
 MOTION TO STRIKE PORTIONS OF COMPLAINT FILED BY SUNENA SABHARWAL ON 10/3/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Continued by the Court to January 12, 2023.  
 

 

  

mailto:dept36@contracosta.courts.ca.gov
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3. 9:00 AM CASE NUMBER:  C22-01240 
CASE NAME:  SENEFERU VS. NATIONSTAR MORTGAGE 
 HEARING ON DEMURRER TO:  PLTF SENEFERU'S FIRST AMENDED COMPLAINT, FILED BY PROJECT 
LIFT UP  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Project Lift Up (“Defendant” or “Project Lift Up”)’s Demurrer. The 

Demurrer relates to Plaintiff Malik Sneferu and Plaintiff Karen Seneferu (collectively, “Plaintiffs”)’s 

First Amended Complaint (“FAC”). 

Defendant demurs to Plaintiff’s causes of action for (1) cancellation of the trustee’s and foreclosure 

sale and (3) fraud and deceit and/or negligent misrepresentation pursuant to Code of Civil Procedure 

(“CCP”) § 430.10 on several grounds. (The second cause of action for wrongful foreclosure is not 

alleged against Defendant Project Lift Up.) 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Factual Background 

This is an unlawful foreclosure case relating to 1814 Gaynor Avenue, Richmond, CA 94801. (FAC at 
¶ 1.) The property was previously owned by Plaintiff Karen Seneferu’s father, King Carraway, who 
purchased the property on or about November 2005. (Id. at ¶ 13.) Plaintiffs allege that they fell 
behind in the mortgage on or about November of 2015, after King Carraway unexpectedly passed 
away. (Id. at ¶ 15.) 

As alleged in the FAC, “Plaintiffs notified Nationstar of this difficulty and Nationstar agreed to take 
steps to finalizing a Loan Modification. Plaintiffs did not hear from Nationstar after that.” (FAC at 
¶ 15.) Aztec Foreclosure Corporation recorded a Notice of Default and Election to Sell Under Deed of 
Trust on September 27, 2019. (Id., Ex. 1.) Quality Loan Service Corp. recorded a Notice of Trustee Sale 
on August 24, 2021. (Id. at ¶ 16, Ex. 2.) A second Notice of Trustee Sale was recorded on December 
13, 2021. (Id. at ¶ 17, Ex. 3.) It appears that Breckenridge Property Fund 2016, LLC was the foreclosing 
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beneficiary. (Id., Ex. 4.) The current owner of the property is Defendant Project Lift Up. (Id. at ¶ 18, Ex. 
5.) 

Plaintiffs’ allegations with respect to ownership are unclear. They allege that “Carraway transferred 
ownership, at least in part, to Malik Seneferu.” (FAC at ¶ 14.) However, they also allege that Carraway 
was the owner of the Property on the title. (Id. at ¶ 19.) Plaintiffs also allege that Karen Seneferu was 
the executor of Carraway’s estate (Id.), though the purported effect on the title is unclear. 

Analysis 

 Cancellation of Instruments 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is void or 
voidable, may, upon his application, be so adjudged, and ordered to be delivered up or canceled.” 
Thus, to plead a right to cancellation under this section, a plaintiff must allege the instrument is “void 
or voidable” and would cause “serious injury” if not canceled. (Saterbak v. JPMorgan Chase Bank, N.A. 
(2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”).) Further, a plaintiff must allege specific facts, “not 
mere conclusions, showing the apparent validity of the instrument designated, and point out the 
reason for asserting that it is actually invalid.” (Ephraim v. Metropolitan Trust Co. (1946) 28 Cal.2d 
824, 833-834; accord, Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 [“[t]o state a cause of action to 
remove a cloud [under Civil Code section 3412], instead of pleading in general terms that the 
defendant claims an adverse interest, the plaintiff must allege, inter alia, facts showing actual 
invalidity of the apparently valid instrument or piece of evidence”], disapproved on other grounds, 
Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36.) 

Defendant demurs to this cause of action on the grounds that “[t]he allegations in the first cause of 
action provide no notice to Project Lift Up of what, if any, actions it took that would substantiate 
liability.” (Dem. at 5:24-25.) Specifically, Defendants argue that the FAC lacks any specific factual 
allegations with respect to Project Lift Up. (See id. at 6:4-10.) 

In opposition, Plaintiffs argue that their theory of liability against Project Lift Up is that “Defendant 
was well aware of the claims concerning the loan modification with Defendant Nationstar. … Plaintiffs 
plead that Defendant’s agent had communicated with Plaintiffs prior to the foreclosure action as well 
as other defendants to this action, placing [it] on notice of the defects associated with the non-judicial 
foreclosure.” (Opp. at 3:9-13 [citing to FAC at ¶¶ 27, 28].) 

However, and as noted by Defendant Project Lift Up, paragraphs 27 and 28 allege post-foreclosure 
communications between Plaintiffs and Defendant Project Lift Up. Furthermore, Plaintiffs’ theory of 
invalidity of the Trustee’s Deed Upon Sale is unclear. It is also unclear whether Plaintiffs are alleging a 
void or a voidable instrument, and whether those instruments include some or all of the Notice of 
Default, Notice of Trustee’s Sale, and/or Trustee’s Deed Upon Sale. 

Plaintiffs have not alleged facts sufficient to state a cause of action for cancellation of instruments. 
The Demurrer to this cause of action is sustained, with leave to amend. 

Fraud and deceit and/or negligent misrepresentation 

“The elements of negligent misrepresentation are (1) a misrepresentation of a past or existing 
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material fact, (2) made without reasonable ground for believing it to be true, (3) made with the intent 
to induce another's reliance on the fact misrepresented, (4) justifiable reliance on the 
misrepresentation, and (5) resulting damage.” (Ragland v. U.S. Bank National Assn. (2012) 209 
Cal.App.4th 182, 196.) 

The elements of fraud are: (1) misrepresentation (false representation, concealment, or 
nondisclosure); (2) knowledge of falsity (scienter); (3) intent to defraud or induce reliance; (4) 
justifiable reliance; and (5) damages. (See Civil Code §1709.) “‘[F]raud without damage is not 
actionable’ because it fails to state a cause of action.” (Furia v. Helm (2003) 111 Cal.App.4th 945, 956 
[quoting Billings v. Farm Development Co. (1925) 74 Cal.App. 254, 259].) 

“Causes of action for intentional and negligent misrepresentation sound in fraud and, therefore, each 
element must be pleaded with specificity. ‘The specificity requirement means a plaintiff must allege 
facts showing how, when, where, to whom, and by what means the representations were made, and, 
in the case of a corporate defendant, the plaintiff must allege the names of the persons who made 
the representations, their authority to speak on behalf of the corporation, to whom they spoke, what 
they said or wrote, and when the representation was made.’” (Daniels v. Select Portfolio Servicing, 
Inc. (2016) 246 Cal.App.4th 1150, 1166-67 [internal citations omitted].) 

The FAC lacks the requisite specificity, even looking beyond the paragraphs supporting this claim 
individually. What few allegations there are against Project Lift Up individually (e.g., FAC ¶ 27) do not 
meet the higher pleading standard for fraud.  

Plaintiff has failed to allege facts sufficient to state a cause of action for fraud and/or negligent 
misrepresentation. The Demurrer to this cause of action is sustained, with leave to amend. 
 

 

 
    

4. 9:00 AM CASE NUMBER:  MSC17-00404 
CASE NAME:  PATEL VS SIROTT 
 HEARING ON DEMURRER TO FOURTH AMENDED COMPLAINT FILED BY M. SIROTT A. SIROTT AND 
R. ROBLES ON 10/14/22  
FILED BY:  
*TENTATIVE RULING:* 
 
 Defendants Dr. Matthew N. Sirott, Arlene M. Sirott, and Dr. Robert Robles to Fourth 
Amended Complaint by plaintiff EBO Properties is overruled. Demurrer to the Sixth Cause of Action 
for Declaratory Relief is overruled. 
 
Background Facts 
 Plaintiff Dr. Bimal Patel and Defendant Dr. Matthew Sirott are medical doctors and the 
managers of 400 Taylor Holdings LLC.  In 2007, Bimal Patel and Matthew Sirott formed 400 Taylor 
Holdings LLC by adopting a preliminary Operating Agreement, which provided they each held a 50% 
membership interest.  In 2008, a Restated and Final Operating Agreement was adopted, vesting 
Patel’s 50% interest in Taylor 400 LLC entirely in EBO Properties North LLC (EBO).  EBO is owned 50% 
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by Patel and 50% by Dr. John Ganey.  Sirott and Robles owned the other 50% of 400 Taylor LLC.   In 
2009, Sirott transferred his 25% interest to himself and wife Arlene Sirott as trustees for their family 
trust.   
 
  Until September 2019, 400 Taylor LLC was the sole owner of a medical office building located 
at 400 Taylor in Pleasant Hill.  On October 30, 2016, Dr. Patel on behalf of EPIC presented a proposal 
to lease the vacant space in the building for a new cancer treatment facility. Dr. Sirott refused to 
entertain the proposal.  This derivative action followed on behalf of 400 Taylor for lost rent and lost 
increased value of the property. 
 
 After the Second Amended Complaint was filed, the Subject Property was sold in September 
2019 to a third party.  Prior to the sale, on June 7, 2019, the parties adopted a “Distribution 
Agreement 400 Taylor Holdings, LLC.  It transferred the building from Taylor, LLC to the Sirotts, 
Robles, Patel and Ganey, each with 25% ownership.   On the same date, EBO adopted “EBO 
Distribution Agreement.” Under this agreement, EBO transferred its interest in 400 Taylor to Dr. Patel 
(50%) and Dr. Ganey (50%) as individuals.    
 
 Previously, Defendant demurred to the Third Amended Complaint on the ground Plaintiff 
lacked standing under Corp. Code § 17709.02.  The Court overruled the demurrer. On December 1, 
2021, Defendants filed a writ petition to compel the superior court (1) to set aside its orders 
overruling their demurrer to EBO’s derivative claims and granting EBO’s motion for leave to maintain 
derivative claims and (2) to dismiss EBO’s derivative claims for lack of standing.  The appellate court 
concluded EBO lacked standing to pursue the derivative claims against Taylor LLC after it voluntarily 
relinquished its interest in Taylor LLC because it was no longer a member of Taylor LLC.    
 
 Complying with the writ, this Court sustained Defendants’ demurrer to the Third Amended 
Complaint, permitting leave to amend for EBO to allege standing.   To show standing, EBO must allege 
facts showing that “equitable considerations may warrant an exception to the continuous ownership 
requirement.”  In other words, Plaintiff must allege some facts showing Defendants engaged in 
wrongdoing involving EBO’s distribution of its interest in Taylor to Patel and former plaintiff Ganey.  
Plaintiff filed the Fourth Amended Complaint on September 12, 2022. Defendants argue Plaintiff 
failed to meet this showing in the Fourth Amended Complaint. 
 
Fourth Amended Complaint 
 Plaintiff alleges that in anticipation of sale of the Subject Property (400 Taylor) to a third 
party, Defendants’ attorney, Charles Seaman, insisted that in order to take advantage of 1031 
Exchange (tax benefit), the Subject Property had to be converted to a tenancy in common with the 
same proportionate “ownership.”  Plaintiffs and Defendants executed agreements to transfer interest 
in the Subject Property to the individual members  (Fourth Amend. Compl., ¶51.)  EBO transferred its 
50% membership interest in 400 Taylor equally to Dr. Patel and Dr. Ganey. 
 
 Plaintiffs allege that prior to executing the transfer agreements, Plaintiffs and Defendants 
executed the “No Prejudice Agreement.”  (Exh. A to Fourth Amend. Compl.) EBO, Patel, Ganey, the 
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Sirotts, and Robles also sign an “Agreement re 400 Taylor Holdings LLC,” which Plaintiffs call the “No 
Prejudice Agreement.” (FAC, ¶ 12 & Ex. A.)  Defendants specifically agreed that the Tenancy in 
Common Agreement, “will not prejudice any Party with respect to any claims or defenses such Party 
may have (or claim to have) in conjunction with the Action.”  (Fourth Amend. Compl. ¶ 54.)   
 
 Plaintiffs allege it would be inequitable if EBO were not allowed to continue as the derivative 
plaintiff in this action.  Plaintiff alleges, “EBO is in the position it is today due to promises made to it 
and its members, Dr. Patel and Dr. Ganey, that no prejudice would come to any of them if they 
agreed to the reorganization of 400 Taylor LLC as demanded by Defendants' attorney so that 
Defendants could take advantage of a lucrative tax benefit. (See Exhibit A, attached hereto.)” (Fourth 
Amend. Compl. ¶ 64.) 
  
 
Demurrer 
 Defendants Dr. Matthew Sirott, Arlene Sirott, and Dr. Robert Robles demur to the  Fourth 
Amended Complaint by plaintiff EBO Properties North LLC (EBO) on behalf of nominal defendant 400 
Taylor Holdings LLC on the ground the Fourth Amended Complaint fails to state any derivative claim 
because EBO lost its standing.  EBO relinquished its interest in Taylor in 2019.  Defendants argue that 
EBO’s own allegations show that its consent to relinquish its membership in Taylor was free and not 
induced by fraud or deceit. “[A] derivative claim does not belong to the stockholder asserting it, 
standing to maintain such a claim is justified only by the stockholder relationship and the indirect 
benefits made possible thereby, which furnish the stockholder with an interest and incentive to seek 
redress for injury to the corporation. (Grosset v. Wenaas (2008) 42 Cal.4th 1100, 1114.) 
 
 Defendant argues the No Prejudice Agreement does not mention EBO’s transfer of its 
membership interest in Taylor to Patel and Ganey.  Taylor is not a party to the No Prejudice 
Agreement.   
 
 Defendants point out that in Plaintiff’s motion for leave to file the Third Amended Complaint, 
Plaintiff argued that the reorganization “transferred/conveyed” the derivative claims from EBO to Dr. 
Patel and Dr. Ganey in an attempt to allege individuals claims, which failed.  In the Fourth Amended 
Complaint, Plaintiff alleges for the first time that Defendants deceptively induced EBO into believing 
that the 400 Taylor LLC reorganization would have no impact on this action.  Defendant argues that 
Plaintiff pleads no facts showing that Defendants misrepresented any fact or acted fraudulently to 
induce EBO”s consent to the EBO Distribution Agreement.  
 
 Defendants also demur to the 6th Cause of Action for declaratory relief on the ground such 
relief is granted only when it would have “practical consequences” for the parties’ legal relationship.  
Here, EBO seeks declaratory relief fixing the terms of Taylor’s operating agreement, however, 400 
Taylor has ceased operations and EBO has lost standing. 
  
Demurrer Standard 
    “A general demurrer tests the legal sufficiency of a complaint by claiming it fails to state a 
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cause of action based on defects appearing on its face or from matters subject to judicial notice.”  
(Alamo Recycling, LLC v. Anheuser Busch InBev Worldwide, Inc. (2015) 239 Cal.App.4th 983, 994.)  
“We treat the demurrer as admitting all material facts properly pleaded, but not contentions, 
deductions or conclusions of fact or law. [Citation.]”  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 
 
Plaintiff Required to  Plead Facts showing Defendants Engage in Wrongdoing   
 Defendant argues that Plaintiff failed to allege the kind of wrongdoing contemplated in 
Grosset v. Wenaas  and in Haro v. Ibarra (2009) 180 Cal.App.4th 823.  Defendant argues the equitable 
exception should be made in those cases where ‘a person who has been deprived of his stock by 
fraudulent action of the corporation’ or  “one who has been fraudulently induced to transfer his 
stock.” (Citing the Haro, supra, at p. 837.)  Plaintiffs do not allege that Defendants fraudulently 
induced EBO to part with its interests in Taylor, LLC or forced EBO out.  EBO admittedly relinquished 
its Taylor membership when the parties decided to the sell the Taylor office building on a tax-
favorable basis.  Defendants argue that while Plaintiffs allege Defendants “deceptively induced EBO 
into believing that 400 Taylor LLC reorganization would have no impact on its rights to pursue this 
action….”, the allegation is only supported by the fact that Defendants’ real estate attorney insisted 
that the building ownership be transferred to the individuals as tenants in common.  Defendants 
argue that Plaintiffs had their own lawyers and relied on their lawyers.  They cannot blame someone 
else for their failure to understand the consequences of their own EBO Distribution Agreement. 
 
 As to the No Prejudice Agreement, Defendant argues it also fails to provide the necessary 
“equitable consideration” for exception to the continuous ownership requirement to maintain the 
derivative action.  Defendant argues the Court of Appeal rejected this argument in the unpublished 
portion of the opinion.  Also, Defendants have consistently recognized that the derivative claim is a 
property right that belongs to the corporation.  Defendants maintain they did nothing to induced EBO 
to relinquish its Taylor membership.  EBO was advised by its own attorneys.  Defendants maintain the 
Fourth Amended Complaint failed to show wrongdoing by Defendants. 
  
Opposition 
 Plaintiffs argue the Fourth Amended Complaint (“FAC”) alleges wrongful conduct by Sirott, 
which serves as the basis for an equitable exception to the continuous ownership requirement set 
forth in Grosset.  “The language of the Grosset court's holding indicates that the court was careful to 
leave open the possibility that equitable considerations might apply if the plaintiff was deprived 
wrongfully of standing.” (Haro v. Ibarra (2009) 180 Cal.App.4th 823, 836.)  Here, Plaintiffs contend the 
FAC alleges Sirott made promises in the No Prejudice Agreement that he did not intend to keep.  In 
reliance of the promises of Sirott and his counsel made in the No Prejudice Agreement, Plaintiffs were 
induced to enter into the Distribution Agreement, whereby EBO distributed its interest in 400 Taylor 
to Patel and Ganey.    
 
 Plaintiffs allege in the FAC that Sirott's counsel required a distribution from 400 Taylor LLC to 
its individual members so Sirott could take advantage of a 1031 Exchange on the sale of the Subject 
Property. (FAC ¶¶ 11, 13,51,60-61,64.) Plaintiffs allege Sirott insisted that the distributions occur to 
consummate the sale of the Subject Property.  Plaintiffs alleged Sirott offered to enter into the No 
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Prejudice Agreement to induce Plaintiffs to distribute EBO’s property to the individual owners.  (FAC, 
¶¶ 52-57, 65)  Plaintiffs argue that all agreements surrounding the sale of office building stated they 
are being signed in conjunction with the other agreements.  All of the parties knew “but for” the 
promises being made in the No Prejudice Agreement, neither the distributions nor the sale of the 
Subject Property would have occurred. 
 
  As to Defendant’s wrongdoing, Plaintiffs argue it can be inferred from Defendant’s 
subsequent breach of the No Prejudice Agreement that Defendant made the promise without intent 
to perform the obligations thereunder.  "The intention not to perform a promise is a matter of 
inference from the facts proven and subsequent conduct may be sufficient to show such intention.”  
(Longway v. Newbery (1939) 13 Cal.2d 603, 611.) “The making of a promise without intent to 
perform it constitutes fraud [Citation.]”  (Ibid. at pp. 611-612.)  
 
  Civil Code § 1710 defines deceit as, among other things, "A promise, made without any 
intention of performing it." Plaintiffs argue Sirott induced EBO to alter its position by the promise that 
EBO’s distribution of interest in Taylor would not affect its standing in this action.   Plaintiffs contend 
this alleged wrongful conduct of deceit and breach of contract is sufficient, under Haro, to serve as a 
basis for an equitable exception to the continuous ownership requirement and to allow EBO to 
maintain the derivative action against Sirott. 
 
 Reply 
 Defendants argue that an equitable exception to the continuous membership applies only if 
the defendant uses a merger or similar transaction to “to wrongfully deprive” a plaintiff of standing. 
Conduct recognized as “wrongful” includes schemes to oust the derivative plaintiff from ownership by 
economic coercion or fraud. Here, Plaintiff concedes EBO voluntarily relinquished its membership 
interest in Taylor. Unlike the plaintiff minority shareholders in Haro, no one forced EBO out or singled 
it out for unfair treatment. Here, Plaintiffs failed to allege Defendants engaged in any wrongdoing 
involving EBO’s distribution of its interest in Taylor. 
 
 Defendants argue that Plaintiffs’ claim of inducement fails because voluntary consent cannot 
be induced by deceit.  EBO admits that it is not claiming fraud. Furthermore, Plaintiffs do not allege 
any representation or suppression of fact by Sirott. 
 
 As to breach of the No Prejudice Agreement, Defendants argue that the Court of Appeal 
rejected the argument in the non-published portion of the opinion.  The Court of Appeal rejected the 
argument that Defendants’ supposed breach of the No Prejudice Agreement prevents Defendants 
from contesting EBO’s standing based on equitable defenses to writ relief such as unclean hands or 
equitable estoppel. 
 
 Defendants argue that throughout Plaintiffs’ brief, Plaintiffs conflates ownership of the 
medical building with ownership of membership interests in Taylor.  EBO lost standing only because it 
relinquished its Taylor membership interest.  The No Prejudice Agreement applies to a “conveyance 
of the Property”—the medical building, not the Distribution Agreement. The Distribution Agreement 
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was among the Plaintiffs alone.  Defendants argue that no provision in the No Prejudice Agreement 
relieved Plaintiffs of their own actions in causing EBO to relinquish its Taylor membership. 
 
Analysis 
 “The fundamental purpose of a derivative action is to provide a means by which a stockholder 
may seek to enforce the rights of a corporation when the corporate board refuses to do so.”(Grosset 
v. Wenaas (2008) 42 Cal.4th 1100, 1114.) Under Corporations Code § 17709.02, the derivative 
plaintiff must have been a member or beneficiary of the LLC at the time the challenged transaction 
took place, contemporaneous ownership. 
 
  The other requirement for standing is that the ownership is continuing throughout the 
pendency of the litigation. “[W]e hold that California law, like Delaware law, generally requires a 
plaintiff in a shareholder's derivative suit to maintain continuous stock ownership throughout the 
pendency of the litigation.” (Grosset v. Wenaas (2008) 42 Cal.4th 1100, 1119.) Defendants argue the 
only question is whether the Fourth Amended Complaint pleads new material facts showing 
“equitable considerations [that] may warrant an exception the continuous ownership requirement 
….’” (Sirott v. Superior Court (2022) 78 Cal.App.5th 371, 385.)    
 
   It is undisputed EBO transferred its interest in Taylor LLC to Patel and Ganey.  EBO lost 
standing but argues that equitable consideration should be applied to show Plaintiffs were deprived 
wrongfully of standing.  Defendants have argued Plaintiffs do not allege the type of wrongful conduct 
required by Grosset and Haro. However, Haro was broad and does not place limitation on the type of 
wrongful conduct. It states, “The language of the Grosset court's holding indicates that the court was 
careful to leave open the possibility that equitable considerations might apply if the plaintiff was 
deprived wrongfully of standing.” (Haro v. Ibarra (2009) 180 Cal.App.4th 823, 836.) 
 
 Here, Plaintiffs have alleged Defendants made a promise without intent to perform—
deceitful conduct.  Even though EBO voluntarily relinquished its membership, Plaintiffs alleged it was 
done so in reliance of Defendants’ promises that it would not affect Plaintiffs’ rights in regard to this 
litigation.   Plaintiffs have alleged sufficient facts to show wrongful conduct for purposes of surviving 
the demurrer.  The demurrer is overruled. 
 
 As to the Court of Appeals addressing this issue in the unpublished portion of the opinion, the 
court was addressing it in the context of Plaintiffs’ estoppel argument.  Plaintiffs had argued 
Defendants should be estopped from challenging EBO’s standing because of unclean hands and 
equitable estoppel. The appellate court concluded that neither doctrine precluded Defendants from 
seeking to dismiss EBO’s derivative claims.  The court did not decide that Defendants’ alleged 
wrongful conduct could not be considered when the Court determined if an exception to the 
continuous membership existed for standing.   
    
Declaratory Relief (6th Cause of Action)   
 EBO’s sixth cause of action for declaratory relief seeks a declaratory judgment that the 
Restated and Final Operating Agreement is the current operating agreement governing Taylor LLC.  
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First, Defendants argue that EBO lacks standing to seek declaratory relief, having transferred its 
interest in Taylor.  Secondly, Defendants offered to stipulate that the Restated and Final Operating 
Agreement has been Taylor’s governing document since October 15, 2008. Plaintiffs refused unless 
Defendants stipulated that Plaintiffs prevailed on this cause of action.  Defendants argues that 
Plaintiffs’ refusal does not entitle Plaintiffs to seek declaratory relief. Defendant argues the issue is 
moot. Finally, Defendants argue declaratory relief will have no practical consequences.  The building 
has been sold and Taylor has no remaining assets or operations other that this pending derivative 
claim.  “[T]rial courts have discretion at the demurrer stage of a dispute to weed out disputes in which 
a declaration would not be necessary or proper at the time. trial courts have discretion at the 
demurrer stage of a dispute to weed out disputes in which a declaration would not be necessary or 
proper at the time.”  (Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners LLC (2010) 
191 Cal.App.4th 357, 372.) Here, EBO failed to allege any “practical consequences on the parties’ 
future behavior.” 
 
 Opposition 
 Plaintiffs argue if the Court finds EBO has alleged an exception to the continuous membership 
requirement, and thus finds that EBO is a proper derivative plaintiff, EBO has standing to allege the 
Declaratory Relief action.    
 
 Secondly, Plaintiffs argue the Declaratory Relief cause of action was alleged in the Third 
Amended Complaint.  Judge Austin overruled Sirott’s demurrer, which was based on the same 
arguments set forth in this demurrer.  Plaintiffs argue Sirott is seeking a third bite of the apple. 
 
 Plaintiffs argue the Court has discretion in deciding whether the cause of action for 
declaratory relief is necessary and proper.  Plaintiffs point out that EBO offered to remove the 
Declaratory Relief cause of action from the Third Amended Complaint if Defendants would stipulate 
to the fact that Plaintiffs prevailed on this cause of action, but Defendants refused to do so.   
 
  Reply 
 Defendants argues the opposition consists of a single sentence referring to its argument for 
standing, without disputing it is no longer a party to the Taylor operating agreement. 
 
  Defendants reiterate their arguments raised in the moving papers—(1) Defendants already 
offered to stipulate that the complete Restated and Final Operating Agreement was the operative 
agreement of 400 Taylor LLC and, (2) there are no practical consequences for the declaratory relief 
action since Taylor has only one asset - this litigation.   
  
Analysis 
  In the Sixth Cause of Action for Declaratory Relief, Plaintiff alleges Defendants contend that 
the Final Agreement is incomplete and cannot be deemed to be the operative operating agreement 
for 400 Taylor LLC. While Plaintiff contends that a complete agreement was attached to an email 
exchange on October 10, 2008.   
 As discussed above, the Court finds that for purposes of demurrer, Plaintiff EBO has alleged 
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sufficient facts for standing. Also, Plaintiff is still a manager of Taylor.  
 
  It appears that at some point both parties have offered to stipulate to the full version of the 
Restated and Final Operating Agreement as the operating agreement, provided the other side grants 
a concession.  However, each side has refused, which leaves the controversy. 
 
 Defendants have argued there is no practical consequences of declaratory relief action since 
Taylor has no assets other than the rights to this litigation and has ceased operations.  However, The 
Restated and Final Agreement contains an attorney's fees provision for the prevailing party, whereas 
the original Operating Agreement. The cause of action has practical consequences. The demurrer is 
overruled. 
  
Defendants’ Request for Judicial Notice 
 Pursuant to Evidence Code §§ 452(h) and 453, Defendants request the Court to take judicial 
notice of the following admissions by Plaintiffs and other facts that cannot be reasonably 
controverted. 
 
 Defendants’ request for judicial notice of certain fact is denied.   Subdivision (h) provides for 
judicial notice of indisputable facts immediately ascertainable by reference to sources of reasonably 
indisputable accuracy.  Sources of “reasonably indisputable accuracy” include not only treatises, 
encyclopedias, almanacs, and the like, but also persons learned in the subject matter.  
 
 The facts in Exhibits 1-8 do not qualify for judicial notice. 
 
 Plaintiffs’ Request for Judicial Notice 
 Pursuant to Evidence Code §§ 452 and 453, Plaintiffs request the Court to take judicial notice 
of the following: 

1. Exhibit 1—Trial court's Order, filed January 31, 2018, sustaining in part and overruling in part 
Defendants' Demurrer to Plaintiffs' Second Amended Complaint 

2. Exhibit 2-- Plaintiffs' Motion to Amend filed on April 28, 202 
3. Exhibit 3-- Defendants' Opposition to Plaintiffs' Motion to Amend, filed on May 20, 2021 
4. Exhibit 4-- Order, dated June 17, 2021, granting in part and denying in part Plaintiffs' Request 

for Leave to Amend, 
5. Exhibit 5-- Defendants' Demurrer to Plaintiffs' Third Amended Complaint, filed on July 23, 

2021 
6. Exhibit 6-- Defendants' Demurrer to the Third Amended Complaint, filed on August 20, 2021 
7. Exhibit 7-- Order, filed September 16, 2021 , overruling in part and continuing Defendants' 

Demurrer to Plaintiffs' Third Amended Complaint 
8. Exhibit 8-- Plaintiffs' Motion for Standing, filed September 21 , 2021 
9. Exhibit 9-- Defendants' Opposition to Plaintiffs' Motion for Standing, filed on October 7, 2021 
10. Exhibit 10-- Order on Defendants' Demurrer, filed 25 December 7, 2021 
11. Exhibit 11--Order on Plaintiffs' Motion for Standing, filed 2 December 7, 2021 
12. Exhibit12-- Order, filed September 9, 2022 
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 The Court takes judicial notice of the Court’s Orders in Exhibits 1,4,7, 10, and 11.  The Court 
only takes judicial notice of the existence of the remaining documents.   
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC17-00404 
CASE NAME:  PATEL VS SIROTT 
 MOTION TO STRIKE PARTS OF FOURTH AMENDED COMPLAINT FILED BY M. SIROTT A. SIROTT AND 
R. ROBLES ON 10/14/22  
FILED BY:  
*TENTATIVE RULING:* 
 
 Defendants Dr. Matthew Sirott, Arlene Sirott, and Dr. Robert Robles motion to strike parts of 
the Fourth Amended Complaint is granted.  
 
 Pursuant to Code of Civil Procedure § 436, by plaintiff EBO Properties North LLC (EBO), which 
asserts derivative damage claims on behalf of nominal defendant 400 Taylor Holdings, LLC (Taylor). 
Defendants seek to strike the following: 
 

1. Paragraph 63 of the Fourth Amended Complaint and Exhibit 1 to the complaint.   
Paragraph 63 involves allegations of Judge Austin ruling regarding the equities in permitting 
EBO to maintain standing. Exhibit I is the December 7, 2021 Order re Plaintiff’s motion for 
standing. 
 

 Defendants argue Paragraph 63 and Exhibit I, must be stricken because the Court of Appeal 
mandated that the order be vacated.  Since the Order has been vacated, this language constitutes 
irrelevant matter under CCP § 436. 
 
 Plaintiff opposes the motion to strike, arguing it should be denied in its entirety. Plaintiff 
argues the policy of the law is to construe the pleadings "liberally ... with a view to substantial 
justice." Code Civ. Proc. § 452. Motions to strike should be used sparingly.  “In passing on the 
correctness of a ruling on a motion to strike, judges read allegations of a pleading subject to a motion 
to strike as a whole, all parts in their context, and assume their truth.” (Clauson v. Superior 
Court (1998) 67 Cal.App.4th 1253, 1255.) 
 
 As to paragraph 63, Plaintiff argues the reference to Judge Austin’s considerations are factual 
and accurate.  Plaintiff argues Defendants misunderstand EBO’s reference to Judge Austin’s Order.  
EBO is not citing the Order for the proposition that this Court has discretion under Corp. Code§ 
17709.02(a)(l) to determine that EBO can maintain this derivative action, as Judge Austin found. 
Plaintiffs argue Paragraph 63 was placed as part of EBO's new allegations in the FAC. EBO alleged that 
Judge Austin had previously considered the parties' adoption of the No Prejudice Agreement, noting 
he "considered the agreement and weighed it in Plaintiffs' favor," Plaintiff argue these are facts. 
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 Plaintiffs argue Defendants wants the language stricken because it validates and supports 
EBO’s allegations that Defendants’ conduct of entering into an agreement without intent to perform 
supports an exception to the continuous ownership requirement. 
 
 In the Reply, Defendants maintain ¶ 63 should be stricken because the appellate court 
vacated Judge Austin’s order.  When an appellate court vacates the lower court’s order, the effect is 
to set aside the entire order, as if it had never been issued. (See 9 Witkin, Cal. Procedure (6th ed. 
2021) Appeal, § 898.  Defendants argues the Paragraph is irrelevant and improper matter. 
 
 The Courts grants the motion to strike Paragraph 63 in the Fourth Amended Complaint 
referencing Judge Austin’s order which was vacated by the Court of Appeal.  The Court finds these 
allegations to be irrelevant.  The Court may strike out “any irrelevant… matter asserted in any 
pleading.”  CCP § 436.  “Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).) 
 

2. Paragraph 47, second sentence.  It states, “Thereafter, it was the individual owners (Dr. Patel, 
Dr. Ganey, Dr. Sirott/Trust and Dr. Robles) who were damaged by the rent differential until 
the Subject Property was sold in September 2019 and, at that time, by the resulting reduction 
in the sales price.”    
 

 Defendant argues this sentence conflicts with repeated orders holding that the damage 
claims are derivative, precluding any damages claims by the individual members of Taylor LLC. 
“Because a corporation exists as a separate legal entity, the shareholders have no direct cause of 
action or right of recovery against those who have harmed it.” (Grosset v. Wenaas (2008) 42 Cal.4th 
1100, 1108.)    
 
 As to Paragraph 47, Plaintiffs argue the factual allegations are included for background 
purposes and must be read in conjunction with other allegations.  Plaintiffs are not seeking claims for 
individual damages.  The Prayer does not contain any claim for individual damages. 
 
   Defendant notes int the Reply that Plaintiff concedes the damage claims are exclusively 
derivative. EBO’s assertion of individual damage claims are immaterial allegations, even though 
Plaintiffs claim they are merely background allegations.  “We conclude that when a substantive defect 
is clear from the face of a complaint, such as a violation of the applicable statute of limitations or a 
purported claim of right which is legally invalid, a defendant may attack that portion of the cause of 
action by filing a motion to strike.”  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-
1683.) 
 
 Motion to strike the second sentence of Paragraph 47 is granted.  As Plaintiff is not seeking to 
recover on individual claims, the factual allegations are immaterial.   
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3. All allegations that Patel and Ganey held “beneficial interests” in Taylor through their 
ownership interest in EBO.   
 

 Defendants argue these allegations must be stricken as they conflict with Operating 
Agreement’s prohibition on beneficial ownership interest and California law. The Fourth Amended 
Complaint incorporates the original Operating Agreement and the Restated and Final Operating 
Agreement. “‘Where a written instrument is unambiguous and incorporated by reference into a 
complaint, any allegations in the pleading inconsistent with the incorporated writing may be stricken.’ 
[Citation.]” (Pacific States Enterprises, Inc. v. City of Coachella (1993) 13 Cal.App.4th 1414, 1426, fn. 
8.) 
 
 Furthermore, Defendants argues California law recognizes only three forms of ownership for 
a “beneficiary”: (1) A person who owns securities “‘indirectly, through a bank or broker-dealer,’”  (2) 
The beneficiary of a trust, or  (3), a joint venture.  As members of EBO, Patel and Ganey fall into none 
of these recognized categories. 
 
  In the Opposition, Plaintiffs argue the allegations that Patel and Ganey had beneficial 
interests in 400 Taylor LLC, through their ownership interests in EBO, is factual.  Plaintiff argues there 
is no legal basis to strike the word “beneficial.” The cases cited by Defendants do not hold California 
only recognizes the three forms of “beneficial” interest cited by Defendants.   
 
 In response to the opposition, Defendants argue that the allegations that Patel and Ganey 
have “beneficial interests” in Taylor, LLC’s assets conflicts with the Operating Agreement.  The 
Operating Agreement definitively holds that LLC members hold no ownership—beneficial or 
otherwise—in the LLC’s assets.  Defendants argue the allegations must be stricken because they have 
no relevance to EBO’s assertion of standing to maintain the derivative claims. 
 
  Plaintiffs cites no authority to support their claims that they have a beneficial interest in LLC’s 
assets, despite the clear language in the Operating Agreement. Hence, all language referencing 
“beneficial interests” is hereby stricken. 
 

 

   
    

6. 9:00 AM CASE NUMBER:  MSC18-01894 
CASE NAME:  FRESH SOURCE VS DAGEN, ET AL. 
 *HEARING ON MOTION IN RE:  ATTORNEY FEES AND COSTS PER CCP 3426.4 FILED BY DEF ON 
9/30/22  
FILED BY:  
*TENTATIVE RULING:* 

Continued to February 16, 2023 by stipulation of the parties.   
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7. 9:00 AM CASE NUMBER:  MSC20-00984 
CASE NAME:  FAHJE VS CATERPILLAR, INC. 
 HEARING ON  MOTION FOR SUMMARY JUDGMENT FILED BY DEF CATERPILLAR INC ON 9/19/22  
FILED BY:  
*TENTATIVE RULING:* 

The Court continues the hearing on this motion to February 2, 2023. 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC20-02423 
CASE NAME:  ESPINOZA VS MAGSTADT, ET AL. 
 *HEARING ON MOTION IN RE:  LEAVE TO FILE SECOND AMENDED COMPLAINT, FILED BY 
PLAINTIFFS  
FILED BY:  
*TENTATIVE RULING:* 

Vacated.  Matter has settled. 

 

 
    

9. 9:00 AM CASE NUMBER:  MSC21-00588 
CASE NAME:  SHARMA VS ARS ALEUT CONSTRUCTION 
 HEARING ON DEMURRER TO:  DEMURRER TO NORCAL RENTAL GROUP, LLCS CROSS-COMPLAINT 
FILED BY AMECO ON 9/27/22  
FILED BY:  
*TENTATIVE RULING:* 
 
In this multi-party matter, NorCal Rental Group, LLC (“NorCal”) filed a cross-complaint against 
American Equipment Company (“AMECO”) on August 24, 2022. On September 27, 2022, AMECO filed 
its demurrer to NorCal’s cross-complaint. Supporting the demurrer is a declaration of counsel 
describing the meet and confer efforts that occurred. The following description is taken from Ms. 
Wong’s declaration. 

Ms. Wong indicates that before NorCal filed its cross-complaint, its counsel contacted her by 
telephone and indicated that it would file a cross-complaint based on what she calls a “Terms and 
Conditions” document. Ms. Wong says she told NorCal’s counsel that this document did not relate to 
the contractual relationship between AMECO and NorCal, and asked if NorCal had contrary 
documentation. 

Following that single conversation, counsel for NorCal left Ms. Wong a voicemail on August 23, 2022, 
and Ms. Wong sent counsel for NorCal an e-mail the next day. The cross-complaint was filed 
immediately following Ms. Wong’s e-mail, also on August 24, 2022.  
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That same day, August 24, 2022, Ms. Wong sent another e-mail that she says was “pursuant to 
California Code of Civil Procedure section 430.41,” requesting NorCal withdraw its cross-complaint. 
Counsel for NorCal responded with an e-mail declining to withdraw the cross-complaint. Ms. Wong’s 
declaration describes no further meet and confer efforts prior to the filing of the demurrer. 

It is apparent to the Court that only a single telephonic conversation occurred (and that was before 
the cross-complaint was even filed). Following that, counsel traded voice messages and e-mails. The 
plain language of section 430.41 requires counsel to meet and confer “in person or by telephone.” 
Neither the Court nor the parties is free to ignore the requirements of the Code of Civil Procedure, 
and Ms. Wong’s declaration does not describe a meet and confer process that met those 
requirements. 

The demurrer is continued to January 26, 2023 at 9:00 a.m. On or before January 19, 2023, AMECO 
shall serve and file a declaration confirming that a code-compliant meet and confer took place. That 
declaration shall specifically indicate which (if any) issues raised by the demurrer remain to be 
decided by the Court and which (if any) issues raised by the demurrer have been resolved and no 
longer require the Court’s attention. 

This case is in its infancy. To ease the process for both the Court and the litigants, the Court requests 
all counsel make an effort to familiarize themselves with the procedural requirements of this Court, 
whether those requirements are found in the Code of Civil Procedure, the California Rules of Court, or 
the Local Rules.  
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10. 9:00 AM CASE NUMBER:  MSC21-02144 
CASE NAME:  RENN VS. DOE DEFENDANT 
 HEARING IN RE:  MOTION TO COMPEL RESPONSES TO SUBPOENA SERVED ON YELP INC  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff, Kerry Renn, seeks disclosure of an anonymous reviewer (“Anon”) on Yelp’s website based on 
criticism which plaintiff claims is defamatory. 
 
The Review 
 
The Anon reviewer wrote the following:  “Kerry Renn is an empathetic listener and overall good 
conversationalist, but I made the mistake of conflating that with all-around good attorney skills.  Man 
was I wrong.  After seeing the wheels come off his supposed “strategy” in a humiliating (but very 
predictable) crash and burn after his slow pace stretched the case timeline out unnecessarily, it 
became apparent that I had performed the professional equivalent of handing my teenage son the 
keys to a new Lamborghini.  I’ve done a fair bit of reflection since then, and have been pondering the 
following:  Is he the biggest fool, or am I the bigger fool for hiring him?  Overall I think that I am $250-
300k behind where I would have been had I not been so dumb as to assume that charm and empathy 
were the only things needed for a strong outcome in a legal case.  Unfortunately there is no parallel 
universe where I can test or confirm this theory so we’ll never really know.  Kerry is for sure a nice 
guy, but to be frank my older sister was a better lawyer for me when we were in elementary school 
than Kerry is at the age of -60 with a law degree and decades of experience.  My guess is that the 
many positive reviews are for his personality or very simple issues, but not for hard cases where you 
need to really know the laws and your strategy.  For anything complicated or even remotely 
important, I would hate for someone to repeat my mistake of trusting him with what could be a life-
changing legal outcome.”   
 
Plaintiff’s Claims: 
 
Plaintiff asserts that three statements in the review criticizing his legal representation were 
defamatory, (1) Anon “hired” Renn, (2) Anon “saw the wheels come off [Renn’s supposed ‘strategy’ in 
a humiliating (but very predictable crash and burn” and (3) Anon believes that “”overall” he is “$250-
$300k behind where [he] would have been had [he] not been so dumb as to assume that charm and 
empathy were the only things needed for a strong outcome in a legal case.”   
 
Analysis 
 
 “The sine qua non of recovery for defamation … is the existence of falsehood.” Because the 
statement must contain a provable falsehood, courts distinguish between statements of fact and 
statements of opinion for purposes of defamation liability. Although statements of fact may be 
actionable as libel, statements of opinion are constitutionally protected.  That does not mean that 
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statements of opinion enjoy blanket protection. On the contrary, where an expression of opinion 
implies a false assertion of fact, the opinion can constitute actionable defamation. ” (Summit Bank v. 
Rogers (2012) 206 Cal.App.4th 669, 695–696.  “‘The key is not parsing whether a published statement 
is fact or opinion, but “whether a reasonable fact finder could conclude the published statement 
declares or implies a provably false assertion of fact.” (Bently Reserve LP v. Papaliolios (2013) 218 
Cal.App.4th 418, 427 (Bently Reserve).) (internal citations omitted) 
 
“ ‘[I]t is a question of law for the court whether a challenged statement is reasonably susceptible of [a 
defamatory] interpretation … .’” (Bently Reserve, supra, 218 Cal.App.4th at p. 428.) In deciding the 
question, “courts use a totality of the circumstances test.”  Id at p. 427.  ‘[A] court must put itself in 
the place of an average reader and determine the natural and probable effect of the statement … .’ 
Thus, a court considers both the language of the statement and the context in which it is made.”  (Id. 
at p. 427.) (internal citations omitted). 
 
Statement (1) is not demonstrably false.  It is possible that Anon hired Plaintiff to perform legal 
services. The names used by reviewers on Yelp are not necessarily the user’s name and Plaintiff 
acknowledges as such in seeking the identity of the reviewer.  Plaintiff provides legal services and, 
despite Plaintiff’s protestations that Anon did not hire him, without more information regarding the 
case particulars, there is no way of knowing if Anon employed Plaintiff.  Moreover, the statement is 
not defamatory.  To support a defamation claim, ”the alleged statement must be one that is 
reasonably interpreted as stating actual facts that are provably false.”  Yelp Inc. v. Superior Court, 17 
Cal. App. 5th 1, 16. 
 
 Statement (2) is metaphoric, and clearly an opinion, albeit a negative opinion, of Plaintiff’s legal 
representation.  Statement (3) is vague and lacks sufficient specifics to determine what “$250-300k 
behind” means.  Explanations are myriad but reasonably could include (1) Anon suffering a judgment 
in court of this amount, (2) Anon spent this amount in attorney’s fees, (3)  Anon possibly had certain 
assets tied up during the course of Plaintiff’s representation which could have been invested and a 
financial return gained, and/or (4) Anon is speculating that managing a piece of litigation differently 
would have resulted in a better climate for his business which could have resulted in revenues of this 
amount.   Because there is no clear falsity to this speculative statement – i.e., this was Anon’s belief, 
Plaintiff has failed to meet his burden of demonstrating that the challenged statements are 
reasonably susceptible of a defamatory interpretation.   
 
 “[C]onstitutional protections weigh in favor of requiring the plaintiff to make a prima facie 
evidentiary showing of the elements of defamation, including falsity, before disclosure of a 
defendant's identity can be compelled.” ZL Technologies, Inc. v. Does 1–7, 13 Cal. App. 5th 603, 633.  
In reviewing the totality of the circumstances, including the entire review and, as well, the 
explanations offered by Plaintiff, the challenged opinions are protected opinion and Plaintiff’s motion 
to disclose is denied. 
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11. 9:00 AM CASE NUMBER:  MSC21-02348 
CASE NAME:  MCCORRNELL VS TAPSCOTT 
 *HEARING ON MOTION IN RE:  SET ASIDE DEFAULT & DISMISS CMPLT  
FILED BY: TAPSCOTT, TREVOR DANTE 
*TENTATIVE RULING:* 

No valid proof of service provided.  This matter is continued to February 2, 2022 at 9:00 a.m. for 
Plaintiff to be served and proof of service filed with the court. 

 

  
    

12. 9:00 AM CASE NUMBER:  MSC21-02348 
CASE NAME:  MCCORRNELL VS TAPSCOTT 
 *HEARING ON MOTION IN RE:  SANCTIONS  
FILED BY: TAPSCOTT, TREVOR DANTE 
*TENTATIVE RULING:* 

No valid proof of service provided.  This matter is continued to February 2, 2022 at 9:00 a.m. for 
Plaintiff to be served and proof of service filed with the court. 

 

  
    

13. 9:00 AM CASE NUMBER:  MSC21-02364 
CASE NAME:  HOOKER VS. MICHAEL C. STEAD INC. 
 HEARING ON DEMURRER TO:  DEMURRER TO THE FOURTH AND SIXTH CAUSES OF ACTION OF T.A.C 
FILED BY KIA AMERICA, INC ON 9/27/22  
FILED BY:  
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to February 2, 2023, at 9:00 a.m., Dept. 36. 
 

 

  
    

14. 9:00 AM CASE NUMBER:  MSC22-00018 
CASE NAME:  W.E. LYONS VS. DIVINE DEVELOPMENT 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION TO CONSOLIDATE ACTIONS FILED BY DIVINE 
DEVELOPMENT CORP & DOOMMAS ENTRP ON 9/29/22  
FILED BY:  
*TENTATIVE RULING:* 
 
This case, MSC22-00018, relates to a construction project in Richmond that the parties call 
“PowerPlant Park.” The Court will refer to the PowerPlant Park construction project as the “Project.” 
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The Court will refer to this case by the last two digits of the docket number, i.e.,  the “18 Case.”  

Two other cases that generally relate to the Project are currently pending: C22-00045 (the “45 Case”) 
and C22-00227 (using the last three digits of the docket number, i.e., the “227 Case”) The defendant 
in the 18 Case, Divine Development Corp. LLC (“Divine”) asks the Court to consolidate all three cases. 
The motion is partially opposed by Duran and Venables, Inc. (“Duran”). Duran is a party in the 227 
Case, but is not a party in either the 18 Case or the 45 Case. Duran does not oppose the consolidation 
of the 227 Case with the 45 Case. However, Duran opposes consolidating the 18 Case with the 227 
Case and the 45 Case. 

Legal Standard 

Code of Civil Procedure (“CCP”) section 1048(a) provides: 

When actions involving a common question of law or fact are pending before the 
court, it may order a joint hearing or trial of any or all the matters in issue in the 
actions; it may order all the actions consolidated and it may make such orders 
concerning the proceedings therein as may tend to avoid unnecessary costs or delay. 

The Court has broad discretion to order cases pending before it consolidated, or to decline to do so. 
(See, e.g., National Electric Supply Co. v. Mt. Diablo Unified Sch. Dist. (1960) 187 Cal.App.2d 418; 
Mellone v. Lewis (1965) 233 Cal.App.2d 4.)  

Indeed, the Court’s discretion is broad enough that actions can be “thoroughly related in the sense of 
having common questions of law or fact, and still not be consolidated, if the trial court, in the sound 
exercise of its discretion, chooses not to do so.” (Askew v. Askew (1994) 22 Cal.App.4th 942, 964.) 

Brief Overview of the Various Cases 

The 18 Case 

The plaintiff in the 18 Case is W.E. Lyons Construction Co. (“Lyons”). The basis of the 18 Case is the 
allegation that Lyons issued three promissory notes to Divine totaling $623,825.63, and that Divine 
has not paid Lyons on these notes despite being obligated to do so.  

Divine cross complained against Lyons in the 18 Case, alleging that Divine and Lyons entered into a 
construction contract related to the Project, and that Lyons breached that contract by, among other 
things, misusing funds intended to be used to pay subcontractors involved in the work at the Project 
and failing to defend and indemnify Divine for lien claims made by subcontractors involved in the 
Project. 

Only Lyons and Divine are named parties in the 18 Case. 

The 227 Case 

The 227 Case was filed on January 12, 2022 by plaintiff Duran and names as defendants Divine, 
Doommas, and Lyons. 

The 227 Case alleges that Lyons and Duran entered into a contract in December 2020 whereby Duran 
was to furnish grading and paving work at the Project. (227 Complaint ¶ 8.) Lyons failed to pay Duran 
for that work. (Id. ¶ 9.) Duran seeks to foreclose a mechanic’s lien against Lyons, Doommas and 
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Divine as a result. (Id. ¶¶ 10-17.) Duran alleges that Lyons breached the conract between Duran and 
Lyons. (Id. ¶¶ 18-24.) The third cause of action (quantum meruit against Lyons) and the fourth cause 
of action (unjust enrichment against Divine and Doommas) derive from the general allegation that 
Duran was engaged to perform work at the Project and was not paid for that work. 

On March 28, 2022, Divine filed a cross-complaint in the 227 Case against Lyons. The allegations 
appear to be substantially identical to the allegations in the cross-complaint in the 18 Case, described 
above. 

The 45 Case 

The 45 Case was filed on January 7, 2022 by plaintiff Lyons against two named defendants: Divine and 
Doomas Enterprises, LLC (“Doomas”). Doomas is alleged to be the owner and lessor of the property 
where the PowerPlant Park project is located. (45 Complaint ¶¶ 3-4; 9.)  

The first cause of action in the 45 Case alleges that Lyons and Divine entered into a contract for 
construction work at the Project, and that while Lyons performed the relevant construction work, 
Divine breached the contract by failing to pay Lyons for the work it performed.  

The second cause of action is a common count cause of action against Divine that alleges the same 
matters as the first cause of action; that is, that Lyons performed construction work at the Project and 
that despite being obligated to do so, Divine has not paid Lyons for that work. 

The third cause of action is for open book against Divine, and is much the same as the first and second 
causes of action. 

The fourth cause of action is for enforcement of mechanic’s lien against Divine and Doomas, and is 
again based on the allegation that Lyons has completed certain construction work at the Project and 
has not been paid for that work. 

On March 29, 2002, Divine filed a cross-complaint in the 45 Case against Lyons. The allegations 
appear to be substantially identical to the allegations in the cross-complaint in the 18 Case, described 
above. 

Discussion 

No opposition has been received to the consolidation of the 45 Case with the 227 Case, and the Court 
finds that the 45 Case and the 227 Case present common questions of law and fact. Consolidating 
those two matters may avoid unnecessary costs and/or delay. The 45 Case is ordered consolidated 
with the 227 Case. 

By contrast, the 18 Case appears to be exclusively a dispute between Lyons and Divine. A careful 
reading of the memorandum supporting the motion reveals that while it explains in some detail the 
overlaps between the 45 Case and the 227 Case, and the benefits the parties might realize from 
consolidating the 45 Case and the 227 Case.  However, it does not explain why the 18 Case also 
should be consolidated, other than a generalized observation that it implicates the same construction 
project. The reply brief is much the same: it focuses on the fact that all three cases involve the 
Project. This is not in dispute.  

The 18 Case does not appear to implicate Duran in a meaningful way. Either Lyons mismanaged the 
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construction funds or it did not. Either Divine is legally obligated to pay on the three promissory notes 
or it is not. It is difficult to see how the conduct of Duran affects these determinations; certainly the 
motion does not answer that question. As the opposition observes, Duran just wants to get paid for 
its work. If Duran is entitled to payment for its work on the Project, it is difficult to see how that 
entitlement is altered by a determination that Lyons mismanaged funds or a determination that Lyons 
did not mismanage funds.  

Undoubtedly, some of the factual issues in the consolidated 227/45 Case will overlap with those in 
the standalone 18 Case, but the overlap will not be great. Perhaps more to the point: the Court 
cannot see how that overlap compels the conclusion that Duran must be a party in the 18 Case. The 
Court finds that involving Duran in the 18 Case (especially, but not limited to, the discovery relating to 
accounting matters) does not serve the end of efficiency for either the Court or the parties. The 
prejudice to Duran of forcing it to be involved in the 18 Case outweighs whatever benefit might be 
realized by Lyons and/or Divine. 

This case cries out for active case management by the Court and the parties to ensure that it is 
litigated in an orderly, efficient, and streamlined fashion. The Court has tools beyond consolidation at 
its disposal to serve those needs, and there may come a time when those tools need to be employed. 
But the Court does not believe that consolidating the 18 Case—which is different in character from 
the 45 and 227 cases—will serve those ends. 

As to the 18 Case, the motion is denied. 

The 45 Case and the 227 Case are consolidated. Under Rule of Court 3.350, the 45 Case, as the lowest 
numbered case, is the lead case in that consolidated matter. 

Divine shall prepare an appropriate form of order and circulate it amongst counsel for approval as to 
form, and present it to the Court for signature and entry. 

 

  
    

15. 9:00 AM CASE NUMBER:  MSC22-00543 
CASE NAME:  PEET'S COFFEE VS CAFE CAMPOS ALTOS 
 *HEARING ON MOTION IN RE:  QUASH SUMMONS FILED BY OUR COFFEES, INC.  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is the “Motion of Specially Appealing Non-Party Our Coffees, Inc.’s Motion to Quash 

Summons” (“Motion”). 

For the following reasons, the Motion is denied. 

Procedural Background 

Plaintiff Peet’s Coffee & Tea, LLC (“Plaintiff” or “Peet’s”) filed its complaint on March 22, 2022. The 
Complaint is styled as being brought against Defendant “Café Campos Altos E.E. dba Our Coffees, Inc.” 
(“Our Coffees”) and Does 1 through 10.  
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Peet’s retained a California registered process server to serve the summons, complaint, and 
accompanying documents. (Declaration of Robert D. Eassa (“Eassa Decl.”) Ex. A-B.) After numerous 
attempts to personally serve Our Coffees, Inc. at their offices located in Walnut Creek, California, (Id. 
at Ex. B) they eventually performed substitute service by leaving the documents at the door and 
mailing them via first class mail. (Id. at Ex. A.) Substitute service was made on April 11, 2022. (Id. at Ex. 
A, C.)  

The Summons which was part of the service states that it is being served on a corporation named 
“Café Campos Altos E.E. dba Our Coffees, Inc.” (Ex. B to Motion.)  

Analysis  

Where a registered process server has declared under penalty of perjury that he or she has effected 
service on defendant, defendant is required to rebut the presumption of proper service with evidence 
that the defendant was not properly served. (Rodriguez v. Cho (2015) 236 Cal.App.4th 742, 750.) 
Here, a registered process server declared that he properly served Our Coffee. (Eassa Decl. Ex. A.) 
Thus, it is established that Our Coffee was served with the summons, complaint, and related 
documents.   

Our Coffees does not dispute that it received the summons, complaint, and other related documents. 
Instead, Our Coffee argues that the service was improper and invalid because the Summons states 
that the party being served is identified as “Café Campos Altos E.E. dba Our Coffees, Inc.” and it is not 
a dba of Café Campos Altos E.E. – but is instead a separate California corporation.  

In accordance with California Code of Civil Procedure (“CPP”) section 412.30, in an action against a 
corporation the summons that is served shall contain a notice stating “in substance” that the person 
being served is being served “on behalf of (here state the name of the corporation …).” (CCP § 
412.30.)  

“[A]ll that is required is substantial compliance in order to render the service of summons upon a 
corporation effective.” (Cory v. Crocker National Bank (1981) 123 Cal.App.3d 665, 669.) The First 
District Court of Appeal observed in Cory, it has long been held that the provisions of the Code of Civil 
Procedure “and all proceedings under it ‘are to be liberally construed, with a view to effect its objects 
and to promote justice.’” (Ibid. quoting CCP § 4.) As the California Supreme Court noted when 
discussing and interpreting CCP section 416.10 (regarding service on a corporation), the draftsmen of 
the rules indicated that they should be “liberally construed to effectuate service and uphold 
jurisdiction of the court if actual notice has been received by the defendant…” (Cory 123 Cal.App.3d at 
670 quoting Pasadena Medi-Center Associates v. Superior Court (1973) 9 Cal.3d 773, 778.)  

In Cory, the summons and complaint were properly served on Defendant Crocker National Bank 
(“Crocker”) by serving its Operations Officer. (Cory, supra, 123 Cal.App.3d at 667.) The summons was 
in the form adopted by the Judicial Council of California (as was the case here.) (Ibid.) Neither the 
original summons filed with the court, nor the version left with Crocker showed the name Crocker on 
the designated place of the form, and no checkmark was made in the box which would have specified 
that the Operations Officer received the summons on behalf of Crocker. (Ibid.)  

It was noted, however, that “Crocker was the only named corporate defendant in the caption and the 
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body of the complaint and in the caption of the summons and that there were no individual 
defendants named in the action” although there were Does included. (Ibid.) After noting that 
“substantial compliance” suffices for proper service, the Cory Court held that “the service of 
summons upon Crocker was valid and effective and conferred jurisdiction upon the court” to 
entertain the action. (Id. at 672.) 

Here, the summons at issue specifically identifies One Coffee as the party being served. (Motion Ex. 
B.) Even though it indicates that Plaintiff believes that Our Coffee is a dba of Café Campos, it clearly 
puts Our Coffee on notice that it is the party at issue in the summons and complaint.  

“In general, substantial compliance with the code occurs when … the person to be served in fact 
actually received the summons.” (Ramos v. Homeward Residential, Inc. (2014) 223 Cal.App.4th 1434, 
1443 citing Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1437.) “[W]hen the defendant 
is a corporation, the ‘person to be served’ is one of the individuals specified in section 416.10.” 
Section 416.10 allows for service upon the “person designated as agent for service of process.” (CCP § 
416.10(a).) Here, the summons and complaint were served upon Our Coffee’s Agent for Service of 
Process. Accordingly, Plaintiff has substantially complied with the service requirements.  

Based on the above, Our Coffee was properly served with the summons and complaint, and has 
actual notice that it is a defendant in this action. Accordingly, Our Coffee’s Motion is denied. 
 

 

  
    

16. 9:00 AM CASE NUMBER:  N22-1978 
CASE NAME:  QUALITY LOAN SERVICE CORP. VS. JAMES POWELL 
 HEARING IN RE:  PETITION AND DECLARATION REGARDING UNRESOLVED CLAIMS AND DEPOSIT OF 
UNDISTRIBUTED SURPLUS PROCEEDS OF TRUSTEE'S SALE  
FILED BY:  
*TENTATIVE RULING:* 
 
Ordered to appear. 
 

 

  

 

 


